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THI'S CASE cane on for hearings on February 4 and
April 7, 2004, on the notion by Aneri Credit Financi al
Services, Inc. (“AreriCredit”), filed on Decenber 4, 2003
(Docunment No. 32), for reconsideration of this Court’s earlier
order treating and allowi ng as “secured,” a proof of claim
that AneriCredit filed nore than a year after plan
confirmation.

Ameri Credit had already filed a “secured” claim
early in this Chapter 13 case. That claimwas ultimtely
satisfied by the debtors’ surrender of the collateral, a 1997
Pl ymout h Voyager. AneriCredit asserts that its second proof
of claimwas for the unsecured deficiency remaining after its
sale of the vehicle. AneriCredit seeks (1) relief fromthis

Court’s order, entered on Novenmber 12, 2003, which treated the




second claimas a duplicate “secured” claimand (2) allowance
of the second claimas an unsecured claimfor which it should
be receiving paynents under the debtors’ confirnmed pl an.

The Court will deny the notion because AneriCredit’s
second claimwas filed after the bar date and it is not
al l owabl e as an anendnent of the original, tinely filed
secured claim?! This contested matter reveal ed, however, that
the confirmed Chapter 13 plan inplicitly treated AneriCredit’s
tinely filed secured claimas being partially unsecured. To
that extent, the Court will require that the plan be anended
to expressly provide for a distribution on the anount
recogni zed by the plan as being the unsecured portion of
Areri Credit’s secured claim

BACKGROUND

The rel evant facts are straightforward and

undi sputed. This Chapter 13 case began on February 8, 2002.

The cl ains bar date was June 17, 2002. AneriCredit filed

! The Court has jurisdiction pursuant to 28 U.S.C.

88 157 and 1334. This matter is a core proceedi ng pursuant to
28 U S.C 8 157(b)(2) (A, (B), (L) and (©O. This Opinion and
Order constitutes findings of fact and concl usions of | aw nade
pursuant to Federal Rule of Bankruptcy Procedure (“FRBP")

7052, which is applicable to contested matters pursuant to
FRBP 9014.




its first proof of claim(registered as ClaimNo. 7) on My
13, 2002. Inits initial claim AnmeriCredit asserted that
it was owed a total amount of “$11,511.90" and that the
collateral, a notor vehicle, had a value of exactly the sane
anount .

AreriCredit later filed a notion for relief from
the automatic stay (Docunment No. 19), to which the debtors
consented (Docunent No. 23), based on their willingness to
surrender the vehicle. On Septenber 17, 2002, this Court
entered an order granting the creditor relief fromthe
automatic stay (Docunent No. 26).

Surrender of the vehicle was al so provided for in
the debtors’ plan, which was confirnmed on Septenber 17, 2002
(Docunment No. 25), the sane day Aneri Credit was granted stay
relief. The debtors previously had filed an objection
(Docunment No. 18A) to AmeriCredit’s secured claim urging the
Court to “strike” the claimbecause they “had surrendered” the
vehicle; the objection was withdrawn after the plan was
confirnmed.

The plan, as confirned, provided for paynent of
approxi mately 39% of unsecured creditors’ clains over 36
months. As to AneriCredit’s secured proof of claim the plan

(Docunment No. 12) provided:




B. Secured dains

(2) AmeriCredit . . . has a secured
claimin Debtors’ 1997 Pl ynmouth Voyager
in the amount of . . . $10, 000 .

The Debtors shall surrender this property

to the secured creditor, AmeriCredit in

full and conplete satisfaction of it

[sic] claim

3. Any clains filed after June 17, 2002,

will receive no distribution . :

(enphasi s added)

Notice of the confirmation hearing, with a copy of
the debtors’ plan, were mailed to Aneri Credit tw ce, on August
5, and August 26, 2002 (Docunent Nos. 18 and 24). AneriCredit
did not object to confirmation of the plan.

After the debtors’ plan was confirmed, AnmeriCredit
sold the vehicle for substantially less than the debt. On
Cct ober 20, 2003, nore than a year after the confirmation
order was entered, AmeriCredit filed its second proof of claim
in the amount of $7,794.33 (registered as ClaimNo. 8), which
it now seeks to have allowed as an anendnent of its original
secured claim

DI SCUSSI ON

A. Prelimnary Matters

There are two prelimnary natters raised by the
parties. First, the Court is now satisfied that the Court

incorrectly treated the claimat issue (ClaimNo. 8) as a




duplicate secured claimin the Novenber 12, 2003, order.
Al though there are anbiguities in the proof of claimwhich |ed
to entry of that order,? the line for actually asserting a
secured claimis blank. The box next to the term “amends” is
mar ked, but it then references a “previously filed clainf
dat ed “04/25/2002" [sic].?

The Court now finds that ClaimNo. 8 is an unsecured
claimfor the deficiency remaining after the creditor’s
di sposition of the vehicle. The real issue, then, is whether
Ameri Credit’s second claim taken as an unsecured claim can
be allowed at all, since it was filed after both the clains
filing deadline and confirmation of the plan.

Second, the Court has considered the argunent by
the debtors that their Chapter 13 plan, providing for
surrender of the collateral in satisfaction of the “claim”
bars AmeriCredit fromany further claimin this case. The
debtors cite the case of In re Basham 167 B.R 903 (Bankr.

WD. M. 1994)(holding that a confirmed plan providing that

2 |In Section 5 of the claimformthere is a notation

of “motor vehicle” in the space for describing collateral for
the claim

® There was no claimfiled by AmeriCredit on that
dat e.




certain collateral is surrendered in full satisfaction of the
claimbars the creditor fromlater filing a deficiency claim.
Areri Credit counters with the argunment that under the El eventh
Crcuit’s decision of In re Bateman, 331 F.3d 821 (1ith Gr
2003), the original claimcannot be wi ped out by a plan's
“surrender in satisfaction” provision.

In this case, the Court does not have to apply or
interpret Bateman.? The plan’s “surrender in satisfaction”
| anguage is found only in the paragraph dealing with
AreriCredit’s secured claim The Court finds that under the
plan only AreriCredit’s secured claim not the entire debt,
was satisfied by surrender of the collateral

B. Late-Filed d aim

Standing by itself, CaimNo. 8 nust be disall owed.
Federal Rul e of Bankruptcy Procedure 3002(c) requires that
proofs of claimin a Chapter 13 case be filed not later than

90 days after the first day set for the neeting of creditors.

* The Court notes, however, that Bateman is
di stingui shable. The secured claimin that case was a non-
nodi fiable lien on the debtor’s honestead, the debtors had not
objected to the claim and the plan offered to reduce the
anount of the arrearage that had been asserted in the claim
The Eleventh Circuit held that the nortgage hol der’s arrearage
survives the plan. In re Bateman, 331 F.3d at 831. This case
does not involve those facts.




The applicabl e Bankruptcy Rules do not permt allowance of a
|ate-filed claimin a Chapter 13 case, even where the facts
woul d ot herwi se support a finding of “excusabl e neglect.”
See Inre Stewart, 247 B.R 515, 520 (Bankr. M D. Fla. 2000);
In re Jones, 154 B.R 816, 818 (Bankr. MD. Ga. 1993); In re
Euston, 120 B.R 228, 230 (Bankr. MD. Fla. 1990).

C. Anendnent of Tinely-Filed Caim

AreriCredit therefore urges the Court to treat its
second claimas an anmendnent of its original secured claim
The El eventh G rcuit has established | egal standards for claim
amendnents, which are to be freely allowed when the purpose is
to cure a defect in the claimas originally filed, describe
the claimw th greater particularity, or plead a new theory of
recovery on the facts set forth in the original claim Inre
Int’l Horizons, Inc., 751 F.2d 1213, 1216 (11th G r. 1985);
See In re Tel ephone Conpany of Central Florida, Inc., 308 B.R
579, 582 (Bankr. MD. Fla. 2004); U S. v. Norris Gain Co.,
et al. (Inre Norris Gain Co.), 131 B.R 747, 749-750 (Bankr.
MD. Fla. 1990), aff’'d 969 F.2d 1047 (11th Gr. 1992); In re
Glley, 288 B.R 901, 905 (Bankr. MD. Fla. 2002). A claim
filed after the bar date, however, nust be carefully
scrutinized to assure that a newclaimis not being filed

under the guise of an anmendnent. In re Int’l Horizons, Inc.,




751 F.2d at 1216. See In re Norris Gain, 131 B.R at 750;
Hi | | sborough Hol dings Corp. v. US. (In re H Il sborough
Hol dings Corp.), 1994 U S. Dist. LEXIS 6472 (MD. Fla. 1994).
Utimately, an anmendnent filed after the bar date is
permtted only where the original claimprovided notice to the
court of the existence, nature, and amount of the claimand
that it was the creditor’s intent, expressed in the original
claim to hold the estate liable for the claimlater set forth
in the amendnent. Inre Int’l Horizons, 751 F.2d at 1217; See
In re Marinel and Ccean Resorts, Inc., 242 B.R 748, 754
(Bankr. M D. Fla. 1999); See also In re Nat’'| Merchandi se Co.
Inc., 206 B.R 993, 999 (Bankr. M D. Fla. 1997).
Anmeri Credit’s second cl ai mdoes not cure any
techni cal defect that relates back to its original secured
claim The later claimdoes not plead a new theory on the
same facts, nor does it describe the earlier claimwth
greater particularity. AnmeriCredit’s original claim
asserting that it was fully secured, gave no indication that
the estate would ever be charged with an unsecured claim
Secured clains are of an entirely different nature
t han unsecured clains, notw thstanding that both types of
claims may arise fromthe sane transaction — in this case, a

| oan secured by collateral that is worth |l ess than the debt.




Therefore, the attenpt to change the status of a claimfrom
secured to unsecured is not considered an anendnent, in the
traditional sense, that is to be freely allowed. See In re
Nat’ | Merchandise Co., Inc., 206 B.R at 999 (changi ng status
of claimfromunsecured to secured is an attenpt to file a new
claim; In re Jones, 219 B.R 631, 633-634 (Bankr. MD. Fla.
1998) (changing claimfrompriority to unsecured is not an
amendnent but a newclaim; In re Brown, 159 B.R 710, 714
(Bankr. D. N.J. 1993)(ruling that a secured claimis
materially different froman unsecured claim.

A creditor need not even file a secured claimin a
Chapter 13 case. Instead it can | ook solely to the underlying
collateral to satisfy its lien. 1In re Bateman, 331 F.3d 821,
827 (11th Cr. 2003). Thus, in a Chapter 13 case, a claim
filed as being fully secured acconplishes nothing nore than if
the secured creditor had filed no claimat all.®> If the
secured creditor wants to receive sonething nore than its

collateral value — a distribution on a deficiency under a

°> A proof of secured claimmay serve the purpose of

asserting the amount of any pre-petition arrearage that the
debtor may cure under the plan. Such a claim however, would
not entitle the creditor to receive paynent with respect to an
unsecur ed defi ci ency.




confirmed plan — it must tinely file either an unsecured proof
of claimor a secured claimwith a clear reservation of the
right to file a deficiency claim 1d.

D. Equitabl e Considerations

The Court has al so considered five equitable factors
utilized by other courts to allow late-filed clains as
“amendnents” of tinely filed clains. See Inre Int’l
Horizons, 751 F.2d at 1216 (citing In re G anour Coat Co.

Inc., 1980 U. S. Dist. LEXIS 14545, 80-2 U. S. Tax Cas. (CCH)
P9737 (S.D.N. Y. 1980)); In re Marineland, Ccean Resorts, Inc.,
242 B.R at 755; In re Jones, 219 B.R at 635. These include:
(1) whether the debtor and creditors relied on the earlier
proof of claimor had reason to know that a subsequent proof
of claimwould be filed; (2) whether other creditors would
receive a wndfall if the court refused to allow anmendnent;
(3) whether claimant intentionally or negligently delayed in
filing the amendnment; (4) the justification for the failure to
file for an extension to the bar date; and (5) whether other
equi tabl e consi derations exist which conpel anendnent.

These equitable factors mlitate agai nst all owance
of AneriCredit’s late claimas an unsecured anmendment. First,
neither the debtor, the Chapter 13 trustee, nor any creditors

had reason to know from Aneri Credit’s original secured claim
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that a subsequent unsecured claimwould ever be filed. There
was no indication that the “secured” claimwas unliquidated;
nor was there any reservation of rights to assert an unsecured
claimafter the collateral value was determined. Cf. Inre
Tel ephone Conpany of Central Florida, 308 B.R 579 (Bankr.

MD. Fla. 2004) (allowng I.R S. claimanendnent 11 nonths
after confirmation of debtor’s Chapter 11 plan where the
original 1.R S. claimwas stanped “PEND NG EXAM NATI ON' and

t he debtor was engaged in on-going review of its taxes until

t he anendnent was fil ed).

The creditors in this case will not receive any
windfall if the amendnent is not allowed. Oiginally they
were to receive a distribution of approximately 39% which
will not be altered if AneriCredit’s late-filed claimis
di sal | oned.

There is no justification for AmeriCredit’s delay in
filing its deficiency claim The Court is not persuaded that
because Aneri Credit did not know the value of the collateral,
it could remain silent for nore than a year as to its
deficiency claim Even if AmeriCredit did not know the anount
of the deficiency, it should have asserted, prior to plan

confirmati on, that a deficiency claimwuld be made. There is

11




no justification for a delay over one year after confirmation
to assert that claim

Areri Credit was active in this case. It filed a
claimbefore the bar date and a notion for relief fromstay
prior to confirmation. The debtor’s objection to
AreriCredit’s original claimwas pending at the tine of plan
confirmation. Accordingly, the creditor had an obligation to
raise the issue of its potential deficiency claimon or before
the confirmation hearing.

For a secured creditor to preserve its deficiency
claim it nust file a proof of claimbefore the bar date.
However, if the creditor has tinely filed only a secured
claim the equitable considerations cited above will generally
justify an anmendnent for the deficiency if nmade prior to the
confirmation hearing.® The deficiency claimnust be raised by
then so that the Chapter 13 Trustee and other parties wll be
on notice and will be able to craft appropriate provisions in
the plan to include the deficiency claimin the plan paynent

cal cul ati ons.

® The local practice in this District is for plan

confirmation to be schedul ed after the clains bar date. Cf
In re Bateman, 331 F.3d at 827, requiring clains objections to
be made prior to confirmation

12




E. Inplicit Treatnent of
ClaimNo. 7 As Partially Unsecured

A confirmed Chapter 13 plan is binding on debtors
as well as their creditors. In re Bateman, 331 F. 3d at 829.
Implicitly, the plan in this case provided for bifurcation of
AmeriCredit’s $11,511.90 secured claim (1) a $10,00 secured
claim to be satisfied by surrender of the collateral, and (2)
an unsecured claimfor the amount exceeding the secured claim
amount, $1,511.90.’ Because of the structure and | anguage of
the plan, this anmount was never included in the plan paynent
cal cul ati ons.

This portion of AneriCredit’s claimwas not included
in the class of unsecured clains being paid under the plan.
Accordingly, the Court will require that the plan be expressly
anmended to provide for the sane 39% di vidend on the unsecured
portion of ClaimNo. 7, $1,511.90, in accordance with the

bi furcation that is inplicit in the plan.

" See 11 U.S.C. § 506(a).
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CONCLUSI ON

To participate as an unsecured creditor for a
deficiency, where the debtor may surrender the coll ateral
after the bar date, the holder of a secured claimnust either:
(1) file an unliquidated unsecured claimprior to the bar
date; (2) file a secured claimthat includes a reservation
of rights as to a future unsecured claim to be filed on or
before plan confirmation; or (3) file a secured claimand
raise the issue of a deficiency by not later than the
confirmation hearing. The secured creditor in this case did
none of these things to put the estate and parties on noti ce,
prior to plan confirmation, that it would ever assert an
unsecured claim

The Chapter 13 Trustee has made paynents to
unsecured creditors for nore than a year based on conputations
that did not include AmeriCredit’s deficiency claim
AreriCredit’s deficiency claimwas filed | ate and does not
effectively anmend the earlier secured claim The only relief
to be accorded to AneriCredit therefore is the enforcenent of
the plan provision that inplicitly bifurcated its secured

claim
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The Court will enter a separate order consistent
with this opinion.
DONE and ORDERED in Tanpa, Florida, this 6th day of
July, 2004.
/sl K. Rodney May

K. RODNEY MAY
Uni ted States Bankruptcy Judge

Certificate OF Service

| transmtted today a copy of this order to the
Bankruptcy Noticing Center for mailing to the foll ow ng
per sons:

Joseph Matthews and Lori Matthews, Debtors, 6105 West
Thonot asassa Road, Plant Cty, Florida 33565

Chri stopher A. Tancredo, Esquire, Attorney for Debtors, 110
East Reynolds Street, Plant city, Florida 33566

Dennis J. LeVine, Esquire, Attorney for AmeriCredit, 103 South
Boul evard, Post O fice box 707, Tanpa, Florida 33601

Terry Smth, Trustee, Post Ofice Box 25001, Bradenton,
Fl ori da 34206-5001
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